
 

 

Discussion Paper: ‘Having regard’ to 
HM Fire Inspectorate reports 

 
1. Section 43E of the Fire (Scotland) Act 2005 requires the Scottish Fire and 
Rescue Service (SFRS) to 
 

… have regard to a report given to it … [by HM Chief Inspector following a 
statutory inspection] and, having done so, … take such measures (if any) as it 
thinks fit in relation to the report. 
 

2. The Fire (Scotland) Act 2005 contains no express provision for HM Chief 
Inspector to make recommendations to the SFRS in his reports; and we have so far 
taken a low key approach to defining conclusions and recommendations, in part 
owing to this absence of statutory power. This has led to a practice growing up 
whereby we summarise at the end of our reports those parts of it which could be 
seen as implying a need for further consideration or action by the SFRS, and 
occasionally expressing these issues as recommendations where they are 
considered particularly significant. Because of this, we have not been particularly 
clear about what weight should be given to individual points. 
 
3. In response, the SFRS has tended to deal with the task of having regard to 
our reports by collecting together the report summaries in a matrix, and identifying 
what if any actions are being taken as a result. Arguably this process has not been 
as streamlined as it might have been: which should be understood in the context 
that, by way of example, our first formal report identified 27 issues for the SFRS to 
consider further and the combination of points from our various reports has therefore 
grown into what might be seen as a significant burden. 
 
4. The recent English legal case of R on the Application of London Oratory 
School v The Schools Adjudicator1 analysed the meaning of ‘have regard to’ in the 
context of a requirement to have regard to guidance. The judge reviewed relevant 
legal precedent and concluded 
 

'have regard' … [means] take the … Guidance into account and if they decide 
to depart from it, they must have and give "clear reasons" for doing so …'have 
regard to' involves a greater degree of consideration than merely to 'consult' 
… but plainly does not mean … 'follow', or 'slavishly obey'. I would add that 
the "clear reasons" referred to … must in my judgment objectively be proper 
reasons, or legitimate reasons. 
 

We consider that it is likely that the Scottish Courts would give the same meaning to 
‘have regard’ in the context of the SFRS’s obligation to have regard to our reports. 
(Although we do not think it particularly likely that this specific matter would ever be 
tested in a court.) 

                                            
1
 http://www.bailii.org/ew/cases/EWHC/Admin/2015/1012.html as at 2 June 2015 
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5. In our view this has two significant implications. Firstly, it may be that we have 
up until now been conservative in our approach to making recommendations. Even 
though the Fire (Scotland) Act 2005 does not expressly give us the power to make 
recommendations, the obligation to ‘have regard’ set out in the Act, understood in the 
light of the definition above, gives legal significance to any recommendations set out 
in our reports. Secondly, by identifying in our reports significant numbers of issues 
which may be of relevance to the SFRS to consider, we may have set the SFRS an 
overly challenging task in terms of ‘having regard’ to each one of them in a manner 
that complies with the legal definition. 
 
6. For this reason, we think that some adjustment to the way in which our reports 
set out their conclusions might be sensible. We would still, of course, expect the 
SFRS to read our reports as a whole and to consider in all respects how they might 
bear on the SFRS’s business. But in terms of a process of ‘having regard’ we may in 
future narrow down the numbers of issues specifically raised as conclusions in our 
reports, and we may be increasingly likely to express them as ‘recommendations’ to 
which we would expect the SFRS to ‘have regard’ in line with the definition discussed 
above. 
 


